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1. 
LEGISLATION AND POLICY FRAMEWORK

1.1
Although not exhaustive, the following legislation and policies provide the appropriate legislative framework within which the Msunduzi Land Invasion Policy is drafted:

1.1.1
Constitution of the Republic of South Africa 108 of 1996
1.1.2
Interim Protection of Informal Land Rights Act 31 of 1996
1.1.3
Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998
1.1.4
Extension of Security of Tenure Act 62 of 1997
1.1.5
Development Facilitation Act 67 of 1995 (repealed by SPLUMA)
1.1.6
Less Formal Township Establishment Act 113 of 1991(repealed by SPLUMA)
1.1.7
Local Goverment : Municipal Systems Act Act 32 of 2000)
1.1.8
Local Government Municipal Finance Management Framework Act 56 of 2003
1.1.9
National Housing Act 107 of 1997
1.1.10
Rental Housing Act 50 of 1999)
1.1.11
Housing Code, 2000
1.1.12
National Environmental Management Act 107 of 1998
1.1.13
White Paper on Local Government

1.1.14
Spatial Planning and Land Use Management Act 16 of 2013
1.1.15
The KwaZulu-Natal Provincial Land Monitoring and Anti-Land Invasion Strategy
1.1.16
          Kwa-Zulu Natal Elimination and Prevention of Re-emergence of Slums Act 6 of 

             2007.

1.1.17
Msunduzi Municipality SPLUMA bylaws
2.
DEFINITIONS
2.1       The following terms will have the meanings assigned to them hereunder:

2.1.1
“building control” refers to the municipality’s in-house building control team responsible for the administration and enforcement of the National Building Regulations Act and Building Standard Act 103 of 1977 or any other Legislation requiring the submission and approval of building plans,   circulation and a circulation and approval of building plans for all building work to be executed, namely, the construction of new buildings and structures, extensions and alterations to new buildings and structures, the erection of boundary walls and signage and all other activities that fall within the ambit of the activities undertaken by the building control team from time to time.
2.1.2
“building or structure” refers to any hut, shack, tent or similar structure or any other form of temporary or permanent dwelling or shelter.
2.1.3
“city manager” refers to the city manager or acting city manager of the municipality, from time to time. 
2.1.4   
“council” refers to the municipal council of the Msunduzi Local Municipality or were the context so requires the Municipality and any of its duly delegated Committee’s or officials lawfully empowered to administer and enforce this policy and relevant legislation.
2.1.5
“designated person” refers to a person who has, or at the relevant time had, legal authority to give permission for land to be accessed, utilized or settled, and delegated authority to act.
2.1.6
“existing Informal settlement” refers to an unplanned settlement or settlements occupied in an informal manner with or without the permission of the landowner on a date before the adoption of this policy, or where the court did not grant a court interdict for the eviction of illegal occupants from the land in question and to which basic services have or have not been rendered.
2.1.7
“in-situ upgrading” refers to progressive upgrading of settlements on informally occupied land by the authorities through a range of interventions to create habitable environments.

2.1.8
“infill” refers to the upgrading or development of open spaces within built-up areas to improve or to better utilize existing services and infrastructure.
2.1.9
“infrastructure services” refers to the municipality’s in-house unit responsible for provision and maintenance of the capital works necessary to provide municipal services.
2.1.10
“land”  refers to immovable property and includes a portion, an undivided share in land, used  for residential and non-residential purposes, whether registrerable or not registerable, forming part of any housing interest as defined in section 1 of the Housing Development Schemes for Retired Persons Act, any share in a share block company as defined in section 1 of the Share Blocks Control Act,1980 (Act 59 of 1980), any unit as defined in section 1 of the Sectional Titles Act, 1986 (Act 95 of 1986), and includes any proposed unit.
2.1.11
       “land invasion”  refers  to the illegal occupation of  any state or privately owned 
  
       land or , with the intention of establishing  dwellings  /  a  settlement  upon  it.
2.1.12
“land use” refers to the lawful purpose for which land may be used in terms of the municipality’s land use scheme.

2.1.13
“land use scheme” refers to the land use scheme contemplated in in the Spatial Planning and Land Use Management Act 16 of 2013.

2.1.14
“legal services” refers to the municipality’s in-house legal services department.

2.1.15
“municipality” refers to the Msunduzi Local Municipality.

2.1.16
“municipal real estate unit” refers to the municipality’s in-house team responsible for managing municipal land within the jurisdictional boundaries of the municipality. 
2.1.17
“open space(s)” refers to land set aside for use by a community for receational purposes.
2.1.18
“owner” refers to a person who is the registered owner of land in the deeds registry or who is the beneficial owner of land.
2.1.19
“person” refers to a natural or juristic person

2.1.20
“policy” refers to this municipal land invasion policy.

2.1.21
“rapid response unit” refers to the municipality’s in-house unit responsible for enforcing and implementing the municipality’s by laws and policies.
2.1.22
“rural development” refers to those areas that fall outside the urban fringe(s) as defined in the Spatial Development Framework of the municipality.
2.1.23
“sustainable human settlement” refers to a place designed for a wide variety of developmental needs and activities of humans, which utilises local resources efficiently, creates opportunities for people to achieve their full potential and which is convenient, offers choice and quality and promotes equality of access.
2.1.24
“town planning” refers to the municipality’s in-house unit.
2.1.25
“unlawful occupant” refers to a person who occupies land without the express or tacit consent of the owner or person in charge, or without any other right in law to occupy such land.

2.1.26
“unlawful occupation” refers to the situation where an unlawful occupier has invaded land with the intention of occupying it in the absence of permission from the owner or person in charge and/or in the absence or any other right in law to occupy the land.

2.2 
This Policy and any of its constituent terms shall be interpreted subject to and in accordance to the provisions of legislation referred to in Paragraph 1. 

3.
PREAMBLE

3.1
The municipality is faced with a proliferation of informal settlements and land invasions, particularly on the periphery of the urban areas. Most of these informal settlements have developed through the invasion of privately owned or state owned land, which makes service delivery by the municipality difficult. The process of transferring some of this land to the municipality is cumbersome, thus restricting the municipality from exercising its mandate in providing basic services to affected communities.

3.2
Land invasion and, thus, the proliferation of informal settlements, is driven by the following issues:
3.2.1
A perception by rural migrants and people from poor small towns that settling in informal settlements in urban areas will usher them to a better life.
3.2.2
Initial occupants of informal settlements often rally the support of other potential occupants to strengthen their negotiating or bargaining power, for example, with the owner.

3.2.3
There is a perception that people in informal settlements are helped first before those on a housing waiting list and this perception appears to fuel the spread of informal settlements.
3.2.4
The lack of timeous planning to accommodate population growth.
3.2.5
Community ignorance concerning the intended use of land, vacant land, open areas earmarked for development within existing settlements, the land uses applicable to such land, the land use scheme or any combination of these.
3.2.6
The lack of a coordinated approach among spheres of government to release land and/or funding for the planning and servicing of priority areas.

3.2.7
The lack of policy and enforcement by authorities.
4. 
STATE OF AFFAIRS
4.1
Council accepts that there are various informal settlements within its area of jurisdiction, which have been established prior to the adoption of this policy and that efforts have been made to provide rudimentary services to their respective residents.

4.2
The provision of such services and the numbering of existing buidings or structures built in bricks and mortar does not, in itself, mean that the residents thereof reside there permanently, or that such informal settlements are sustainable, or conforms to the housing sector plan, IDP, Spatial Development Framework and other planning  instruments
5. 
POLICY OBJECTIVES

5.1
The municipality acknowledges that some of its citizenry reside in informal settlements. It recognises that many of these informal settlements offer shelter to the poor and destitute, but that it creates undesirable urban environments due to the lack of services and security of tenure. Furthermore some of the land parcels in the municipality are illegally occupied for the purposes of commercial trading and other activities. Land parcels within the municipality’s area of jurisdiction are, therefore, invaded for residential and commercial reasons, amongst others.
5.2
It is for these reasons that this policy is directed at addressing the following:

5.2.1
To contain and prevent land invasion and the spread of informal settlements; and

5.2.2
To plan for sustainable human settlements through the rapid release of land for development.
6.
ADDRESSING LAND INVASIONS
6.1   
Administrative Procedures: Land Invasion

6.1.1
 Pro-Active measures: Land Invasion

6.1.1.1
         
The Municipality shall take all possible measures to prohibit the unlawful occupation of land. The following proactive measures shall, therefore, be put in place: 

6.1.1.1.1 
The Municipality shall keep and maintain a Register of all Vacant Land situated within the area of Jurisdiction of the Municipality. 



The Municipality shall erect signboards in both English and Isizulu on all vacant Municipal Land, stating that any occupation or use of such land, without the written consent of the Municipality, is unlawful and offenders are liable for prosecution. The Signboards shall also contain the property description and where possible the physical address of the land, as well as an invitation to the Public to report any suspicious activity to a telephone number reflected on such signboards.
                           
The 
Municipality shall take steps to, on a progressive basis, fence all Vacant Municipal land.

6.1.1.1.2
The rapid response unit shall regularly patrol vacant municipal land and immediately report, in a prescribed format, invasions to the municipal real estate unit. 

All other Business Units and any Councillor shall immediately report, in the prescribed format, any suspicious activities on Vacant Municipal land to the Rapid Response Unit and the municipal real estate unit.
 6.1.1.1.3 
The Land Survey Unit shall where necessary survey and peg all vacant Municipal Land. 

6.1.1.1.4 
   The Municipality in accordance with the Integrated Development Plan, the Housing Sector Plan, the Spatial Development Framework and other relevant planning instruments pro-actively identify and plan for the timeous, appropriate and sufficient development needs of the Municipality and its inhabitants. The relevant Business Units shall take steps to budget, subject to the prevailing priorities of the Municipality and available funding, for any project giving effect to the aforesaid planning.  

6.1.1.2
Where the above pro-active measures have failed to prohibit the illegal occupation of land, a distinction shall be made between land that has been illegally occupied for less than 6 months and those occupied for a period longer than 6 months, as required by the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 1998 (Act No 19 of 1998).
6.1.1.3
Furthermore there shall be a distinction between administrative procedures applicable to land owned by the municipality and those applicable to any other property.
6.2  
Administrative procedures: Illegal occupation for less than 6 months

6.2.1       Land Invasion on Council properties
6.2.1.1                 A member of the public may report any land invasion taking place in the City. 

6.2.1.2
The Municipality shall investigate and verify land ownership.
6.2.1.3
The Municipality shall will number and capture the personal details of residents of existing informal settlements and capture such information in the municipality’s information technology systems.
6.2.1.4
The City Manager, henceforth, will endeavour to demolish and impound any shack or structure that is being erected within area of jurisdiction without its consent.
6.2.1.5
Where a shack or structure has been put up for more than three (3) days immediate demolition is impossible, a notice of illegal occupation of land shall be issued, advising the occupant to remove the structure or shack immediately. Legal services is to be notified and they shall take such steps as may be necessary to secure an urgent order for eviction. This action must be accomplished within three (3) months insofar as this may be possible.
6.2.1.6
The municipality’s council is to identify a particular area in an existing informal settlement that may be used as a reception area for all new residents and when such an area has been established, no new residents will be allowed into the existing informal settlement without the express written permission of the Municipality.
6.2.1.7
The residents of the reception area will have to sign a standard service agreement and pay for services rendered. The size of each “site” allocated to a person will be limited to 200 square metres.
6.2.1.8
For housing opportunities Council will endeavour to prioritise the needs of residents of existing informal settlements. 
6.2.2
Land invasion of property other than that of Council

6.2.2.1
A member of the public may report any land invasion taking place in the City. 
6.2.2.2
The Municipality shall investigate and verify land ownership and report to City Manager with all relevant information.
6.2.2.3
Legal services shall give notice to the owner of the land that he/she/it is required to apply to court for an eviction order, as well as to report the fact of the land invasion to the relevant, as well as the identities of the persons responsible for initiating and facilitating the invasion. The notice may also state that if the owner fails to take any steps to evict such persons and/or prevent the invasion, the municipality may take such steps and that it reserves the right to recover the cost, or part thereof, from the owner.
6.2.2.4
The process shall then unfold in terms of the Prevention of Illegal Eviction from and Unlawful Occupation of and Act, Act No 19 of 1998.

6.2.2.5
Nothing in this Policy shall detract from the primary responsibility of Land owners to protect their property against illegal occupation or invasion and any assistance by the Council to such Land owners shall be in the discretion of the Council.
6.3
Administrative procedures: Illegal occupation for more than 6 months

6.3.1
 Land invasion on Council properties

6.3.1.1
The same process shal unfold as with land occupied for less than 6 months as described in clauses 6.2.1.1 to 6.2.1.8
6.3.1.2
The Municipality in conjuction with Human Settlements shall identify alternative suitable land to which the affected community could be relocated before legal services initiates any legal proceedings.
6.3.1.3
A report shall be submitted to the Accounting Officer in which the various strategies for relocation or in-situ upgrading are explained.
6.3.1.4
The Accounting Officer shall recommend a process of relocation or if it is viable to develop the land, which has been illegally occupied, and council may consider a process of in-situ upgrading.
6.3.1.5
If the decide is to relocate residents, the Municipality shall be involved in negotiations with those affected by relocation.
6.3.1.6
If the Accounting Officer decides on an in-situ upgrading process, the same process will be followed as in relation to the upgrading of existing informal settlements.

6.3.2
Land invasion of property other than that of Council

6.3.2.1
The same process shall be followed as with land occupied for less than 6 months 6.2.2.1 to 6.2.2.5
6.3.2.2
However, if the land falls within the land identified for future development in the Housing Sector Plan and the SDF, the developer shall be encouraged to develop the land with the assistance of the municipality through a land and services agreement or council may consider acquiring the land to develop it in the future.
6.3.2.3
If the land falls outside the HSP and the SDF guidelines, the owner shall identify alternative suitable land to relocate those who invaded the property. The municipality may assist in this regard where possible.

7.
PROHIBITION OF RECEIPT OR SOLICITATION OF CONSIDERATION IN RESPECT OF UNLAWFUL OCCUPATION OF LAND
7.1
No person may directly or indirectly receive or solicit payment of any money or other consideration as a fee or charge for arranging or organising or permitting a person to occupy land without the consent of the owner or person in charge of that land.
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